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In the United States Court of Appeals

for the Ninth Circuit

No. 14,389

Triple '*A" Machine Shop, Inc., libelant-appellant

V.

United States of America, respondent-appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA, SOUTH-
ERN DIVISION

BRIEF FOR RESPONDENT-APPELLEE

JURISDICTIONAL STATEMENT

The grounds for invoking the jurisdiction of the

District Court did not appear in the libelant's plead-

ings. Libelant-appellant now contends that such juris-

diction exists under 28 U. S. C. 1333; 46 U. S. C. 742,

743, 971 ; and Admiralty Rule 13 (Brief, pp. 2-3). The

findings of fact, conclusions of law, and judgment of the

District Court (R. 93-103, 108-109) are not reported.

This Court's jurisdiction rests upon 28 U. S. C. 1291 by

reason of a notice of appeal filed May 7, 1954, from a

modified final decree in favor of the United States filed

April 15, 1954 (R. 108-109).

(1)



STATEMENT

This libel was brought by Triple "A" Machine Shop,

Inc., libelant-appellant here, to recover money alleged

to be owed it by the United States for purported "ex-

tra work" performed under a contract with the Mili-

tary Sea Transportation Service, Pacific to repair and

alter five lifeboats owned by the Government. The

District Court for the Northern District of California,

Southern Division, after a trial on the merits, entered

judgment for the Government (R. 108-109). The facts

as revealed by the Agreed Facts of the Pre-Trial Order

and the findings of the District Court may be sum-

marized as follows

:

On February 10, 1950, the United States, through its

agency Military Sea Transportation Service, Pacific,^

and Triple "A" Machine Shop, Inc.,^ entered into

Master Contract MST-235 whereby the libelant con-

tracted, upon acceptance of its bids, to make repairs,

alterations and additions to vessels of the United

States under job orders issued by the Contracting Offi-

cer of MSTSP (R. 69). On September 21, 1950, by

Invitation to Bid No. P 51-36, MSTSP solicited bids

from various ship repair and construction firms in the

San Francisco-Oakland area to perform work involving

repairs to five Government lifeboats (R. 69). The bids

were to be made on the basis of Specification No.

MSTSP 51-64, issued the previous day, which set forth

the work to be accomplished on the lifeboats (R. 69).

The Invitation to Bid advised bidders of the location

of the lifeboats, their availability for inspection and

that the aforementioned specifications, which accom-

1 Hereinafter MSTSP.
2 Hereinafter also referred to as the libelant or the Contractor.



panied the invitation, would become part of the job

order upon issuance thereof (R. 95-96).

Thereupon, Triple "A", through its authorized agent,

its vice-president and general manager, made a thor-

ough inspection of the five lifeboats as to their condi-

tion and need for repairs ; the agent, who was also its

marine surveyor, made such notes relative to repairs

to be accomplished as he deemed necessary (R. 97).

Subsequently, on September 29, 1950, Triple "A", by

its bid in response to the above invitation, offered

"subject to all the terms and conditions of the bid,

schedule and instructions relating thereto", to make
the necessary repairs to the five lifeboats designated in

the invitation and specifications (R. 97). The bid price

was $3,775.00 and was submitted on the basis of compu-

tations as to work necessary and cost thereof by Triple

"A" 's aforementioned agent (R. 97).

On October 2, 1950, MSTSP accepted the bid of

Triple "A" and issued Job Order No. 10 in accordance

with Articles 3 and 4 of Master Ship Repair Contract

No. MST-235 and the Invitation (R. 98). By such

job order libelant was directed to "furnish the supplies

and services required to perform the work described

in Specification No. MSTSP 51-64" at the agreed total

price of $3,775.00 (R. 98). This job order was accepted

by libelant under the date of October 11, 1950 (R. 34-

36). Thereafter Triple "A" entered upon the per-

formance of the work pursuant to the master contract,

the specifications and the job order. On November 27,

1950, MSTSP issued Change Order A to Job Order No.

10 providing for Addition No. 1 to the specifications, in-

creasing the job order price and authorizing payment

to libelant of $9,490.00 for replacement of air and pro-



vision tanks in four of the lifeboats (R. 98). The

cliange order was issued in conformance with the spec-

ifications, which expressly excluded replacement of de-

teriorated tanks from the work to be accomplished at

the bid price (R. 98).

Prior to completion of the repairs to the five life-

boats the Coast Guard and an inspector for MSTSP
made an inspection of the boats pursuant to the speci-

fications {infra, p. 36) and determined that certain

repairs were necessary in order to insure compliance

with Federal statutory requirements as to seaworthi-

ness (R. 99). On October 16, 1950, libelant was di-

rected to furnish the requisite materials and to accom-

plish the repairs necessary to effect complete repair

and reconditioning of the lifeboats as prescribed in the

specifications (R. 99-100). Triple "A" advised

MSTSP that it expected extra compensation for the

work found necessary as a result of the inspection (R.

100), however, it was informed formally by ^MSTSP,

through the Contracting Officer, that the labor and ma-

terials for which extra conixoensation was requested

were considered to be fully covered by the s])ecifications

and jol) order and tliat no added compensation would

be paid (R. 100). Lilielant proceeded with the work

under written ])rotest and with notice to the Contract-

ing Officer that it would require payment of the reason-

able value of the additional work (R. 71).

On November 2, 1950, in response to a written de-

mand for further compensation for the work ordered,

the Contracting Officer, MSTSP, again made a formal

determination, comnuinicated to libelant, that the spec-

ifications and job order required libelant to do all worlv

necessary "to completely repair" and to recondition



the lifeboats and that the work and materials libelant

was directed to furnish were not "extra", were not

outside the terms, scope and provisions of the contract,

and therefore the claim for additional payment would

be denied (R. 100). Libelant appealed the Contracting

Officer's decision to the Commander, Military Sea

Transportation Service, (MSTS), Washington, D. C,

the appeal being taken pursuant to both Articles 5(j)

and 14 of the Master Contract (infra, pp. 34-36) (R.

101).*^ The dispute was referred by the Commander,

MSTS, to the Contract Advisory Board for decision.

That Board determined that the dispute concerned a

question arising out of the interpretation of plans and

specifications and therefore came within Article 5(j)

of the master contract (R. 72). Substantively, the

Board held that the specifications and job order fully

covered all work required of libelant, and accordingly

there was no entitlement to extra compensation. (R.

72).

Subsecjuently, on October 1, 1952, this libel was

brought in the United States District Court for the

Northern District of California, Southern Division

(R. 1-6). The libel stated three claims for monies due

from the United States for the repairs done by libelant

:

the first was for the $3,775.00 the United States agreed

to pay under the original job order (R. 4) ; the second

was for the $9,490.00 the Government agreed to pay for

the repairs performed pursuant to the change order

(R. 4-5) ; and the third claim was for $6,342.00 for the

•"* Libelant had originally believed that the dispute was covered

by Article 14 of the Master Contract rather than Article 5(j).

When informed that the dispute properly came within Article 5(j),

libelant nevertheless insisted u]>nn appealing under both articles

(R. 64, 80-84).



repairs found necessary upon inspection by Govern-

ment representatives and which libelant alleged was

due it under its interpretation of the contract (E. 5-6).*

The Government answered, alleging prior payment of

the first two amounts and denying liability for the third

claim (R. 11-18). In addition, it was affirmatively al-

leged that the third claim was barred as the result of

its final disallowance by the Contract Advisory Board

pursuant to Article 5(j) of the master contract (R.

14-18). When it was shown by the Government that

the first and second claims had been paid previously,

libelant droj^ped those counts and the case was tried

with only the third claim in dispute (R. 70).

On October 30, 1953, the Government moved to dis-

miss the libel on the basis of the pleadings, exhibits

and docmnents on file (R. 67). The Government con-

tended that the decision of the Contract Advisory

Board was determinative of this matter under Article

5(j) of the master contract. In opposition, libelant

urged that the administrative determination made pur-

suant to Article 5(j) was not, by the terms of the con-

tract, final and conclusive, and that it was entitled to

adjudication of the matter, on its merits, in the courts

(R. 89). The District Court (per Louis E. Goodman,

J.), on December 11, 1953, issued an Order Reserving

Ruling on the Motion to Dismiss (R. 87-89 ) . The Court

held that there was no occasion for it to decide whether

determinations made pursuant to the procedure pre-

scribed in Article 5(j) were intended by the parties to

be final unless the disputed matters were of the class

required to be determined by Article 5(j) (R.89). The

Court stated that it could not ascertain from the plead-

* The value of the labor and materials furnished by the contractor

for this work was subsequently agreed to be $6,040.00 (R. 89-91).



ings, exhibits, and the agreed statement of facts whether

the matters in dispute were of the class to be deter-

mined under Article 5(j) or Article 14 or in some

other manner and tliat only the evidence at the trial

would clarify the issue. Therefore, pursuant to Rule

]2(d), Federal Rules of Civil Procedure, ruling on the

motion to dismiss was reserved until after the trial

(R. 89).

Subsequently, on March 10, 1954, after a trial on the

merits of the disputed claim, the District Court (per

Michael J. Roche, J.) ordered entry of judgment pre-

cluding recovery by libelant. First, the Court held, on

the basis of its own independent analysis of libelant's

contractual obligations, that the contested work was

contemplated by and provided for in the specifications

and job order and accordingly that the libelant was not

entitled to extra pay therefor above and beyond the

contract price as submitted by libelant in its bid for

repairs and agreed to by the parties (R. 102) . In addi-

tion, the Court sustained the Government's argument

as to administrative finality. It held that the Con-

tracting Officer, and the Commander, MSTS, acting

pursuant to Article 5(j) of the master contract, having

determined that the alleged "extra work" was pro-

vided for and contemplated by the specifications, job

order, and bid and that pay above and beyond the agreed

contract price was not contemplated or provided for in

the repair agreement, such determination was final

and conclusive on the parties and could not be set aside

by the Court (R. 102-103). The Court rejected libel-

ant's contention that if the dispute was governed by

Article 5(j) of the master contract, rather than Article

14, administrative determination of the dispute was not
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final (R. 103). Judgment was entered for the Gov-

ernment accordingly (R. 108-109).'

QUESTIONS PRESENTED

1. Whether the District Court properly determined

that the alleged "extra work" required of libelant by

the Government, so as to repair the vessels completely,

fell within libelant's contractual obligations under its

original bid price.

2. Whether, under the facts of this case, the District

Court was correct in holding that the administrative

determination of this dispute under Article 5(j) of the

master contract constituted a final and conclusive de-

termination of the controversy between the parties.

STATUTE AND CONTRACT PROVISIONS INVOLVED

Public Law 356, 83rd Congress, Second Session, 68

Stat. 81 ; and the relevant provisions of blaster Con-

tract No. MST-235; Specification No. MSTSP 51-64;

and Job Order No. 10 are set forth in the Appendix,

infra, pp. 32-37.

SUMMARY OF ARGUMENT

The decision of the District Court precluding recov-

ery from the Government by Triple "A" for the al-

leged "extra work" on the lifeboats in question, was

grounded on dual, but independent foundations: first,

the Court's own determination of the dispute imder

the governing contractual documents; and second, the

conclusiveness the court held was to be accorded the

^ The original decree, entered March 10, 1954, provided that "the

cause * * * is hereby dismissed". (R. 92-93). By a Modified
Final Decree lodged April 5, 1954, this was amended to read "that

judgment be entered in favor of the respondent United States of

America," so as to conform to the Court's prior Order for Entry
of Judgment (R. 108-109).
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administrative determination of this dispute under

Article 5(j) of the master contract. Analysis of the

pertinent provisions of the relevant documents in the

light of the facts of the instant case clearly substan-

tiates these holdings and necessitates affirmance.

Finality aside, it is evident from an examination of

the express language of the controlling documents that

libelant's contractual duty was to effect the ''complete

repair" of these lifeboats, and encompassed the so-

called "extra work" for which additional compensation

is now sought. The master contract, the Invitation for

Bids, the bid, and Job Order No. 10 undeniably make

Specification No. MSTSP 51-64 the focal document

in ascertaining the extent of libelant's contractual

responsibility to the Goverimient under its original

bid price. Under any realistic appraisal of the deal-

ings between libelant and the Government, these speci-

fications, in their entirety, delineated libelant's com-

mitment to repair. This conclusion is reached whether

the contract be considered as embodying all of the

aforementioned documents and they are considered to-

gether; whether the technical offer by bid and its ac-

ceptance by the issuance of the job order alone are con-

sidered as constituting the contract; or whether the job

order as accepted by libelant is the final agreement of

the parties. As to the content of the specifications them-

selves, they explicitly state that it is their intent "to

provide for the complete repair and reconditioning" of

these boats, "all as necessary to place [them] in first

class operating condition and ready for use" (infra, p.

36). Moreover, the contractor was to furnish "all labor,

materials, transportation and all other equipment nec-

essary to completely repair" these lifeboats, with the
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express proviso that the "work shall include but shall

not be limited to any detailed specifications which fol-

low" (infra, p. 36. In addition, libelant's work was spe-

cifically to be subject to inspection and approval by

designated Government inspectors (infra, p. 36). In

view of this unequivocal language it is apparent that li-

belant assumed the risk of ascertaining the amount and

cost of repairs necessary "to completely repair" the ves-

sels and that the court below was compelled to hold that

libelant was not entitled to greater compensation than

the agreed contract price as submitted by Triple "A"
in its bid for repairs.

Apart from the above conclusion, which was reached

only after a trial on the merits and the Court's own in-

dependent ascertainment of libelant's responsibilities

imder its bid, the same result is dictated by Article 5(j)

of the master contract. The instant dispute, arising

as it does out of the interpretation of specifications, was

properly determinable under Article 5(j). Having

been submitted under Article 5(j) to a determination

by the Contracting Officer and affirmed on appeal by the

designated representative of the Commander, MSTS,
such administrative determination is, by the clear im-

port of that article, conclusive of this dispute. The

District Court properly held that it bound the parties.

Nor is this result changed by the recent act of Congress

limiting the effect, for purposes of judicial review, of

finality clauses in Government contracts. Act of May
11, 1954, 68 Stat. 81 (infra, p. 32). That Act's pro-

hibition against inclusion of law disputes clauses in

Government contracts is applicable solely to future

Government contracts. Respecting administrative

determinations under such clauses in existing Govern-

ment contracts, the Act specifically provides that such
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decisions shall be final and conclusive unless they are

fraudulent or capricious, or arbitrary or so grossly

erroneous as necessarily to imply bad faith, or are not

supported by substantial evidence. Such allegations

as to this determination cannot seriously be made here,

nor could they be sustained if made in view of the Dis-

trict Court's indei^endent finding, after a trial on the

merits, that the dispute was correctly resolved.

ARGUMENT

The District Court, on the Basis of Its Own Independent Deter-

mination, Properly Held That the Alleged "Extra Work"
Performed by Libelant Was Encompassed in Its Contractual

Commitments Under the Original Bid Price.

The primary basis for the decision below, denying

libelant's prayer for additional compensation for the

purported "extra work" performed at Government

direction, was the District Court's own determination

that the dis]3uted work fell within the libelant's con-

tractual obligations under its original bid. This con-

clusion was reached by the Court only after a trial on

the merits of this issue, and independently of any

finality thereafter held to be conferred upon the Gov-

ernment's resolution of this disxDute under Article 5(j)

of the master contract. Careful analysis of the facts

of the instant case within the framework of the relevant

and governing contractual documents, particularly the

specifications, substantiates the District Court's posi-

tion.
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A. The Specifications Were the Controlling Element in

Defining Libelant's Commitments Under the

Contract for Repair

111 our view, and also in the view of the District

Court, the critical instrument for ascertaining the ex-

tent of libelant's responsibilities under its bid is Speci-

fication No. MSTSP 51-64. This was the primary

document setting forth the work to be performed by

libelant under its bid. It was referred to in the master

contract, attached to the Invitation for Bids and in-

corporated in the bid and job order. Clearly, it was

intended to be the basis for libelant's bid and was so

recognized. Its terms, we believe, are controlling.

However, to place the specifications in their proper con-

text, prior examination of the other relevant documents

is in order.

The document for initial consideration must be

Master Contract No. MST-235. This contract, entered

into by libelant and the Government on February 10,

1950, was the overriding agreement controlling all

future contracts for repair made thereunder between

the named parties. Specifically it provided that its

purpose was "to establish the terms uiDon which the

Contractor will effect repairs, completions, alterations

of and additions to vessels of the Government under job

orders issued by the Contracting Officer from time to

time under this contract" {infra, p. 33). Agreement

to its tenns was a condition precedent to any siDecific

job awards by the Government. Under the procedure

established by that contract, when it was determined

that a Govermnent vessel required repair or alteration

the contracting officer was to invite bids from con-

tractors under master contract, after notifjdng them of

the work to be performed and the times for commence-
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inent and completion. If the individual contractor was

willing and able to perform the work he was to inspect

the work to be accomplished on the vessel and submit a

bid for its performance." By the terms of the above

contract, the contractor "shall as promptly as possible

after inspection of the work submit a bid for the

performance of the work in accordance with plans and

specifications furnished or to be furnished by the Gov-

ernment" (emphasis added) (infra, j). 33). If after re-

ceipt of all bids the contracting officer determined that

the work was to be awarded to any individual contractor

the price for the work was to be set forth in a job order,

which job order was to be signed and issued by the

contracting officer and signed and acknowledged by an

authorized representative of the contractor (R. 27-28).

Upon issuance of the job order, the master contract

states, "the Contractor shall iDromjDtly commence the

work specified therein and in any plans and specifica-

tions made a part thereof, and shall diligently prosecute

the work to completion to the satisfaction of the Con-

tracting Officer" (emphasis added) (infra, pp. 33-34).

Clearly then, the master contract envisages the spec-

ifications as the key element in defining the extent of

the bidder's contractual liability to repair. This posi-

tion is fortified by inspection of Invitation No : P 51-36,

the invitation for bids in the instant case (R. 51-58).

Schedule No. P 51-36-1 of this invitation provides as

follows in pertinent part (R. 52)

:

* * * 6. The following drawings and specifica-

tions accompany this schedule and upon the issu-

ance of a Job Order, become a part thereof : Speci-

^' The Master Contract also provided for job contracts by negotia-

tion as contrasted to bid (R. 26-27). There is no dispute that the

job contract in question was effected through the bid technique.
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iication No. MSTSP 51-64. Repairs to Five (5)

Lifeboats.

Thus, potential bidders were notified by the invita-

tion, through the accompanying specifications, of the

extent of the repairs intended to be effected under the

proposed job award and it was also made clear that

these specifications, in their entirety, would become

part of the job order when issued. It is difficult to

conceive how a prospective bidder could reasonably

believe that the basis for his inspection and bid was

other than the attached specifications or that the Gov-

erimient would accept bids on any other basis.

Moreover, libelant's bid itself states that it is made
(R. 58)

:

In compliance with Invitation for Bids Number
P 51-36 * * * and subject to all the terms and

conditions of the bid, schedule, and instructions

relating thereto :
* * * (emphasis added).

And as indicated previously, the "schedule" of the

above invitation incorporates the specifications and

states that upon issuance of a job order the specifica-

tions are to become part of that order. Furthermore,

the bid states that if it is accepted the libelant agrees

to accept a job order (R. 59), and such job order would

perforce include Specification No. MSTSP 51-64, in

accordance with the schedule of the invitation and the

master contract, to which the bid was expressly subject.

Job Order No : 10, which was the order foreshadowed

by the master contract, the invitation and the bid,

expressly incorporates the specifications as a whole,

making them the basis of the work to be performed,

stating (infra, pp. 36-37) :
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1. Work : The Contractor shall furnish the sup-

13lies and services required to perform the work

described in the attached plans and specifications

made a part hereof and designated as follows : Re-

pairs to Five (5) Lifeboats, Specification No.

MSTSP 51-64.

This job order received written acceptance by libelant

(R. 36).

Clearly, therefore, the terms of the specifications

constitute the essential descriptive element in this con-

tract for rei^air and are controlling in delineating the

extent of libelant's commitments to repair under its

bid price. It is to those terms which we now turn.

B. Under the Terms of the Specifications Calling for

the Complete Repair of these Vessels, the Alleged

''Extra Work" Fell Within Libelant's Obligation

to Repair under its Original Bid

(1) Specification No. MSTSP 51-64 (R. 36-42) is the

instrument containing the repair specifications for the

five lifeboats in controversy. The language of this

document fully supports, if it does not compel, the de-

cision of the District Court ; namely, that complete re-

pair of these lifeboats was provided for and that com-

pensation above and beyond the bid price of $3,775 to

effect those repairs was unwarranted.

The introductory language of these specifications is

quite explicit in stating (infra p. 36)

:

It is the intent of these specifications to provide

for the complete repair and reconditioning, both

mechanically and structurally, of five (5) lifeboats,

all as necessary to place the boats in first class oper-

ating condition and ready for use,
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The specifications go on to provide that "the contrac-

tor shall furnish all labor, materials, transportation and

all other equipment necessary to completely repair"

these lifeboats (infra p. 36). Although the specifica-

tions detail some of the work encumbent upon the con-

tractor in performing its job, it is expressly stated that,

*
' The work shall include, but shall not be limited to, any

detailed specifications which follow" (infra p. 36)/ It

is then provided that "All work shall be subject to

inspection and approval by the U.S. Coast Guard and

the U.S. Navy Inspector assigned" (infra p. 36).

Fortifying the conclusion that complete repair of

these vessels was the purport of the specifications and

that extra compensation was not intended for work not

detailed in the specifications is the one exception con-

tained in that document. It was provided that replace-

ment of deteriorated tanks was to be accomplished only

on a written field order, which under Article 6 of the

master contract called for extra compensation (R. 38).

Significantly, this was the only provision in the contract

for extra work.^ Since extra work in this respect was

specifically provided for as an exception to the prior

provisions for complete repair of the vessels, it is evi-

dent that the work contemplated under this document

was not limited to the itemized repairs relied upon by

libelant (infra, pp. 17-21), with other repairs to be ac-

' Libelant's agent testified that he was aware of this language

in the specifications at the time he made his inspection prior to

submission of the bid (R. 151).

* In fact, renewal of air and provision tanks in four of the life-

boats was found tp be necessary. Pursuant to the specifications,

Change Order "A" to Job Order No: 10, and Addition No. 1 to the

specifications were issued to authorize these repairs (R. 43-45).

In accordance with Article 6 of the master contract, the job order

price was increased by $9,490 to compensate for this extra work
(R. 43). This sum has been paid to libelant (R. 46).
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complished only for extra compensation, but rather in-

cluded all work necessary to repair the lifeboats com-

pletely.

(2) Libelant attempts to circumvent the explicit

terms of the specifications in several different ways.

However, analytical examination of these contentions

reveals that they are unavailing.

Libelant 's primary contention is that the terms of its

bid, which constituted its offer to repair, limited its con-

tractual obligation to the repair of only those "Cate-

gory A" items detailed in the specifications, and that

the specifications as a whole formed no part of its con-

tract with the Government. In view of what has been

shown (supra, pp. 12-17) this position is simply untena-

ble. Libelant's bid was expressly made subject to the

schedule of the invitation in which was incorporated the

entire specifications. Moreover, libelant in its bid agreed

to accept the job order issued, and such job order, by the

very terms of the master contract, and the invitation,

was to include the specifications for repair; the same

specifications with which libelant had been furnished at

the time the invitation was issued.

Furthermore, contrary to libelant's assertion, it is not

merely the terms of the bid which control its contrac-

tual obligations, but also the terms of the acceptance of

that bid. It is true that as a matter of contract law the

bid constitutes the specific offer in this instance, the in-

vitation merely constituting a preliminary invitation

for an offer." It is also true that an acceptance must
acquiesce in the offer as made to constitute a valid ac-

^ However, in seeking light on the meaning of words used in a

contract prior negotiations may be considered. Pacific Portland

Cement Co. v. Food Machine and Chemical Co., 178 F. 2d 541, 552
(C.A. 9).



18

ceptance forming a contract, and that if the acceptance

deviates from the terms of the offer it is a rejection of

the otfer. Minneapolis and St. L. R. Co. v. Coliimhus

Boiling Mill, 119 U.S. 149; Iselin v. United States,

271 IT. S. 136, 139; 1 Corbin on Contracts, § 82. From
this libelant apparently contends that since, in its view,

its bid was limited to the "Category A" items detailed

in the specifications, its potential contractiiral re-

sponsibilities were also so restricted. However,

aside from the fact that libelant's offer or bid was

expressly made ''subject to" and in effect incorporated

all of the specifications, and that such specifications

were not limited to repair of the listed "Category A"
items, but stated in the most precise terms that the

"work sliall include but not be limited to any detailed

specifications which follow" (infra, p. 36), libelant's

contention fails on other grounds. An acceptance

which deviates from the terms of an offer is more than

a mere rejection, it also constitutes a counter-offer which

may in turn be accepted by the original offeree. Iselin

v. United States, 271 U. S. 136, 139; Baltimore and 0.

B. Co. V. Youngstoicn Boiler and Tank Co., 64 F. 2d

638 (C.A. 6) ; American Lhr. and Mfg. Co. v. Atlantic

Mill and Lhr. Co., 290 Fed. 632, 635 (C.A. 3) ; Clehorne

v. Totten, 57 F. 2d 435, 438 (C.A. D.C.) ; 1 Corbin § 89;

Restatement, Contracts, §60. The Government's ac-

ceptance was, by the terms of the master contract (Ar-

ticle 3) and the invitation (Section 7), to be in the form

of a job order (R. 27-28, 52). The job order which here

issued stated that the Contractor was to "furnish the

supplies and services required to perform the work
described" in Specification No. MSTSP 51-64 (infra,

pp. 36-37). Tf this job order is not considered to be an

acceptance of the identical offer made by libelant, and
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we insist that it was, then it constituted a counter-offer

to pay $3,775.00 for the performance of the work as set

forth in the entire attached specifications. This coun-

ter-offer was accepted by libelant, not only by virtue of

the fact that work on the vessels was commenced pur-

suant thereto {McKell v. Chesapeake and Ohio B. Co.,

175 Fed. 321, 328 (C. A. 6), certiorari denied, 220 U. S.

613; American Lhr. and Mfg. Co. v, Atlantic Mill and

Lhr. Co., 290 Fed. 632, 635 (C. A. 3) ; Annotation 135

A. L. R. 821, 826), but also because this job order was

signed as "accepted" by libelant (R. 36), pursuant to

Article 3(a) of the master contract (R. 27-28). In

fact, libelant's principal agent in this dispute conceded

that this job order was a part of libelant's contract

(R. 172). Therefore, even under a proper resolution

of libelant 's own theory, it has no ground for complaint

since the specifications as a whole still controlled.

Nor can the District Court's conclusion be avoided by

what libelant insists must be a strict construction of the

terms of the contract against the Government. Con-

cededly, as a general guide for contract construction, the

terms of the instrument will be construed against the

party drafting the instrument. Since in the j^resent

case the Government drafted the controlling documents,

libelant contends that ambiguities must be resolved in

its favor. The principal difficulty with this argument

is that ambiguities in the contract are essential to the

application of this construction aid. Here, the language

of the controlling documents is plain and unambiguous.

The specifications ex^Dressly and repeatedly call for com-

plete repair, and specifically do not limit the work to be

done to the detailed items set forth therein {infra, p.

36). In view of this express language, the need for the

application of the strict construction doctrine disap-

pears for it is equally well established that courts will
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not read ambiguities into a contract where none exist,

or distort the plain language of a contract to create

ambiguities, just to avoid hard consequences. Berg-

holm V. Peoria Life Ins. Co., 284 U. S. 489, 492 ; Whit-

ing Stoker Co. v. Chicago Stoker Corp., 171 F. 2d 248,

250-251 (C. A. 7), certiorari denied, 337 U. S. 915.

Finally, libelant contends that all of the repairs in-

sisted upon by the Government, in order to insure com-

pliance with Federal statutory requirements as to sea-

worthiness, were not ascertainable through inspection

by libelant's agent prior to submission of its bid. There-

fore, libelant insists these repairs could not have been

encompassed within the terms of its bid. However,

this assertion was considered by the District Court

and extensive testimony was taken on this point. On
the basis of all of the evidence adduced, the trial court

found that such items of repair were subject of inspec-

tion and ascertainment by libelant 's representative prior

to submission of the bid (R. 99). In view of the record

below, this finding of fact can hardly be characterized

as clearly erroneous. Cf. R. 154-162.^'' Moreover, the

terms of the specifications, which libelant had before it

at the time of its preliminary inspection, were unequiv-

ocal in notifying bidders that ''complete repair" of the

vessels was intended under the job order to be issued,

and that the bidder's obligaticm would not be limited to

any repairs detailed therein (infra, p. 37). Therefore,

as in any case where bids are called for to effect repairs

'" That a trial court's findings in an admiralty case arc sustain-

able unless clearly erroneous is settled under the governing deci-

sions. McAllister \. United States, 348 U.S. 19; Petterson Lighter-

age and Towing Corp. v. New York Cent. R. Co., 126 F. 2d 992,

994-995 (C.A. 2); Boston Ins. Co. v. Dehydrating Process Co.,

204 F. 2d 441, 444 (C.A. 1); C. J. Dick Towing Co. v. The Leo,

202 F. 2d 850, 854 (C.A. 5).
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in accordance with certain express specifications, the

burden is on the bidder to inspect, appraise and to

reach its own conclusion as to the cost of repairs. If the

cost is greater than the contractor anticipated, that is

encompassed in the risk of undertaking such a job and

creates no right to further compensation. Cf. MacAr-
thur Brothers Co. v. United States, 258 U.S. 6, 12-13;

Da^ V. United States, 245 U.S. 159, 161 ; The President

Roosevelt, 116 F. 2d 420 (C. A. 2).^'

II

The District Court Correctly Ruled That the Administrative

Resolution of this Dispute, Pursuant to the Provisions of

the Master Contract, Was Final and Dispositive.

As a secondary basis for precluding recovery by

libelant, the court below held that the administrative

determination of this dispute, pursuant to Article 5(j)

of the master contract, constituted a final and conclu-

sive decision as between the contracting parties and

was dispositive. Although libelant has had its sought-

after judicial reexamination of the dispute through a

trial on the merits and has no proper ground for com-

plaining that the District Court also ruled against it on

the basis of the finality to be accorded the administrative

determination of the dispute under Article 5(j), we
deem it necessary to deal with this issue of finality not

only as a basis for affirmance of the decision below, but

^^ Libelant's attempt to manipulate the Government's and the

District Court's use of the words "additional work" into a confes-

sion that the disputed work was, in fact, "extra work" (Brief, pp.
24-25), is transparent and unavailing. The term "additional

work" was used to characterize the disputed work so as to distin-

guish it from the work which even libelant conceded it was bound
to perform and had performed prior to Government inspection.

Obviously, neither the Government nor the trial court believed

the work to be "extra" and outside the scope of the contract.



22

also because we believe that the libel should have been

dismissed on this ground.

A. Administrative Determination of Disputes under

Article (oj) of the Master Contract Are Properly

Conclusive upon the Contracting Paiiies.

(1) Initially, it is firmly established that where the

contract so provides, a large degree of tinality can be

accorded decisions by Government officers of disputes

arising under a Government contract. ^- United States

V. Wunderlich, 342 U.S. 98; United States v. Holpuch,

328 U.S. 23-1; Ripley v. United States, 223 U.S. 695. It

is likewise settled that finality as to such administrative

determinations extends to disputes over interpretation

of the terms of the contract. United States v. Moorman,

338 U.S. 457; United States v. McShain, 308 U.S. 512:

Merrill-Buckgaber Co. v. United States, 241 U.S. 387.

Libelant attemjits to avoid the impact of administrative

finality by contending that the contractual provision

which is here controlling. Article 5(j), fails to expressly

provide that conclusiveness is to be accorded decisions

thereunder. In contrast, libelant asserts. Article 14

of the master contract, which provides for the deter-

mination of disputes other than those covered by

Article 5(j), establishes a different procedure for the

administrative resolution of such disputes, and ex-

pressly provides that those decisions are to be final and

conclusive.

These mechanical distinctions, however, were dis-

regarded by Chief District Judge Roche in his final dis-

^-The extent to which judicial review of such administrative
deterrainations can be precluded will be discussed in some detail

infra, pp. 28-31.



23

position of this libel when he held that administrative

determinations under Article 5(.j) were also entitled

to hnalitv. This holding, we submit, is correct. How-

ever, since libelant professes to find support for its

thesis in Judge Goodman's opinion accompanying his

reservation of ruling on the Government's ^lotion to

Dismiss, it might be best to examine the procedural

background of this dispute's administrative determina-

tion prior to any analysis of Article 5(j) itself.

(2) Originally libelant submitted this dispute to ad-

ministrative determination under Article 14 of the

master contract TR. 64-65). It was thereupon advised

that the proper avenue for determination was Article

5(j) since the dispute was groimded upon a question

of interpretation of the specifications CR. 84-85).^^

Thereafter, libelant notified MSTS that it was sub-

mitting the dispute for resolution under both articles

^* The master contract contains two provisions for the admin-
istrative determination of disputes—Articles 5fj) and 14. Article

14 is the general disputes provision of the contract, and sets forth

the procedure for the determination of any dispute concerning a

question of fact or price arising imder the contract, or any job

order or plan or the specifications, other than matters to be deter-

mined under Article 5(j). Article .5(j) prescribes the means for

settlement of '"any questions regarding or arising out of the interpre-

tation of plans or specifications" or any inconsistency between plans

and specifications (infra, pp. 34-36 >.

Article 14 establishes essentially a two-stage procedure for ad-
ministrative determination—referral of disputes between the Con-
tracting Officer and Contractor to the Commander, jVISTS, for the
initial unilateral determination, and appeal to the Secretary of the
Na\'y iinfra, pp. 35-36 >. The decision of the Secretary is made
final and conclusive, and in the event no appeal is taken to the
Secretary, the decision of the Commander, MSTS, is binding. Ar-
ticle 5(j) prescribes a two-stage procedure—initial detennination
by the Contracting Officer and appeal to the Commander, MSTS,
or his representative. Article 51 j> does not specify that the Com-
mander's decision shall be final and conclusive {infra, pp. 34-35).
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(R. 81). However, in making its final determination

the Contract Advisory Board, MSTS, ruled that the

dispute was covered solely by Article 5(j) and denial

of libelant's claim was made pursuant to that article

(R. 61). Subsequent to the filing of the pleadings in

this case, the Government moved for a dismissal, rely-

ing upon the finality of the prior administrative deter-

mination of the dispute under Article 5(j) (R. 67).

Libelant countered, alleging that the dispute, if gov-

erned by Article 5(j), was not final under the terms of

that article and therefore that it was entitled to judicial

adjudication of the dispute. The District Court, in

passing on this motion, did not rule, as contended here

by libelant, that if the dispute fell within Article 5(j)

the administrative decision would not be final. Its exact

holding is embodied in the following language of its

order (R. 89) :

There is no occasion for the court to decide

whether determinations made pursuant to the pro-

cedure prescribed in Article 5(j) w^ere intended

by the parties to be final, unless the matters here

in dispute were of the class required to be deter-

mined under Article 5(j).

The Court went on to state that it could not be de-

termined from the pleadings, exhibits, and the agreed

statement of facts whether the matters in dispute fell

under Article 5(j) or Article 14 and that only the evi-

dence at the trial would clarify the issue. Therefore,

it reserved ruling on the motion to dismiss until the

trial, in accordance with Rule 12(d), Federal Rules of

Civil Procedure (R. 89). After the resultant trial on

the merits, the Court, as previously indicated, held for
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the Government, primarily upon the basis of its own
evaluation of libelant's contractual commitments, and

secondarily upon the basis of the dispute's falling

within Article 5(j) and the finality attributable to ad-

ministrative determinations under that article.^''

(3) Turning now to the District Court's ultimate

holding as to the finality attributable to Article 5(j)

determinations, we find that it is abundantly sustained

by relevant legal and factual considerations.

The fact that disputes as to inter]3retation (Article

5(j)) were placed in a separate category from disputes

concerning questions of fact or price (Article 14) is

certainly not controlling. Interpretive disputes are

generally considered to be disputes over legal questions

and are commonly treated separately from factual dis-

putes in providing for their resolution in Government

contracts. The Supreme Court has recognized this

practice, taken note of its basis, and approved it.

United States v. Moorman, 338 U. S. 457, 463. For the

same reasons, the fact that differing procedures are set

up by Articles 5 ( j ) and 14 is not controlling. Questions

concerning interpretation of the terms of these con-

tracts are by their nature peculiarly within the final

purview of MSTS and especially its Contract Advisory

Board. Moreover, as the record shows, the Contract

Advisory Board which rendered the "final decision"

of MSTS {infra, p. 34) did so only after libelant's

representative appeared before the Board on June 6,

1952, discussed the issues involved and advised the

^^ Significantly the Modified Final Decree provided that "judg-

ment be entered herein in favor of the respondent United States

of America" (R. 109), in accordance with the Order for Entry
of Judgment (R. 91), and not that the action be "dismissed" as

was inadvertently provided for in the original final decree (R. 93).
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Board of the Contractor's position (R. 61).^" In addi-

tion, libelant's attorney gave further written notifica-

tion to MSTS, prior to that body's final decision, of the

detailed basis for libelant's claim (R. 80-84). After a

full hearing of the evidence and a careful consideration

of the arguments presented by libelant's representa-

tives, the Board determined that the specifications as

bid upon by the Contractor, and the job order, as

amended, were to be construed to include all of the work

performed by Triple "A" with respect to the lifeboats in

question and that extra compensation was not war-

ranted (R. 61). It is evident therefore that the final

decision under Article 5(j) was made only after the

Contractor had been accorded the same right to be

heard and offer evidence as precedes a final decision of

the Secretary under Article 14.^^

Nor is the fact that Article 5(j) does not use the

terms "final and conclusive" prohibitive of the appli-

cation of the finality principle to this type of dispute.

The proper criterion for determining finality is not a

mechanical construction of the language of the con-

tract, but the ascertaimnent of the intent of the par-

ties. Cf. United States v. Moorman, 338 U. S. 457, 462.

Although the intention of parties to submit their con-

^^' Libelant's representative was Mr. William Blake, its vice-

president, general manager, and marine surveyor. (R. 61).
^^ Under Article 14, after the contracting officer's decision, the

dispute, if not resolved by agreement between the contractor and
the contracting officer, is to be referred to MSTS, which makes
the initial unilateral determination. There is no provision for a

contractor's being heard or presenting evidence to MSTS prior

to its determination, as there is under Article 5(j) (R. 32-33). It

is only in connection with appeals to the Secretary that hearings
and presentation of evidence prior to a final decision are provided
for under Article 14 (R. 33). Therefore, the procedures under
the two articles are, in theory and in practice, roughly analogous.
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tractual disputes to final determination outside the

courts should be made manifest, "it is not necessary

that any set form of words be used to express tbe pur-

pose". United States v. Hurley, 182 Fed. 776, 779 (C.A.

8). In two of the earliest cases concerning the finality

attributable to decisions of Government officers resolv-

ing disputes under Government contracts, the Supreme

Court upheld finality of the officers' decisions notwith-

standing the absence in the relevant contractual pro-

visions of such words as "final", "binding" or "con-

clusive". Kihlherg v. United States, 97 U. S. 398;

Sweeney v. United States, 109 U. S. 618.

Moreover, in United States v. Gleason, 175 U. S. 588,

the Court addressed itself to allegations analogous to

those now made by appellant. In Gleason the contract

also contained tAvo clauses for administrative resolution

of disputes—one explicitly providing for finality—and

the other, governing the claim then under consideration,

not express!}^ saying that the Government agent's de-

cision shall be final. That tribunal found no difficulty

in holding that notwithstanding the absence of the word
"final", under a proper construction of the contracts,

finality was attributable to the agent's determination.

175 U.S. at 604-606, 608-609. See also United States

V. Htirley, 182 Fed. 776, 778-779 (C.A. 8).

What the cases seem to require, therefore, is clear

indication that the parties intended the administrative

decision to be final. Here, a reasonable construction of

Article 5(j) w^ould indicate, as it did to the District

Court, that finality was intended. The article expressly

provides that its disputes "shall be determined by the

Contracting Officer" subject to an appeal to and the

"final decision" of the Commander, MSTS, or his duly
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authorized representative (infra, pp. 34-35). More-

over, in line with the Supreme Court's observation in

Moorman as to the intent of the parties controlling, it

should be pointed out that Triple ''A" apparently in-

tended that this type of dispute be governed by a "fi-

nality" clause, since it originally submitted its dispute

under Article 14, and persisted in contending that the

disi^ute was covered by that article, which even it con-

cedes provides for administrative finality. Therefore,

it can hardly be claimed that there was no meeting of

minds, or that an estoppel existed with regard to final-

ity, at least respecting the type of dispute involved

herein.^'

B. The Act of May 11, 1954, 68 Stat. 81, Limiting the

Effect of Finality Clauses in Government Con-

tracts, Does Not Impair the Decision Below.

On May 11, 1954, subsequent to the date of entry of

the final decree in this action,^^ legislation was enacted

by Congress affecting finality clauses in Government

contracts. Public Law 356, 83d Cong., 2d Sess., 68

Stat. 81 (infra, p. 32). Prior to the passage of

the above law, if a Government contract provided for

administrative determination of disputes over ques-

tions of law or fact arising under the contract, judicial

review of such decisions was limited to cases where

fraud by the determining official or l)oard was alleged

" This also underniines contentions that the contract should be

construed against the drawing party, since libelant itself believed

that this type of dispute was subject to finality by administrative

decision, even though under a different article of the master con-

tract.

'•'^ The Modified Final Decree was entered on April 16, 1954

(R. 109).
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and shown. The term ''fraud" was defined by the Su-

preme Court as "conscious wrongdoing, an intention

to cheat or to be dishonest." Ignited States v. Wiin-

derlich, 342 U. S. 98, 100. Although the recent legisla-

tion wrought certain changes in the scope of judicial

review of such disputes, these alterations, under the

facts of the instant case, do not detract from the finality

of the administrative determination here in contro-

versy.

Specifically, Section 1 of the Act provides that no

l)rovision of any Government contract relating to the

finality of decisions of disputes by Government officers

or boards shall be pleaded in any suit now filed or to be

filed as limiting judicial review of such decisions to cases

where fraud on the part of the determining govern-

mental representative is alleged {infra, p. 32). How-
ever, this section goes on to further provide {infra, p.

32):

That any such decision shall be final and conclu-

sive unless the same is fraudulent or capricious or

arbitrary or so grossly erroneous as necessarily to

imply bad faith, or is not supported by substantial

evidence.

Section 2 of the Act provides that no Government

contract "shall contain" a provision making the de-

cision of any administrati^'e official, representative, or

board final on a question of law {infra, p. 32).

Initially it is clear that the Act does not prohibit the

courts from according a large degree of finality to an

administrative determination of a dispute over a ques-

tion of interpretation where the contract which con-

tains a law disputes clause was entered into prior to
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the passage of the Act. Section 2 of the Act is prospec-

tive in operation in this regard. It specifies that "no

Govermnent contract shall contain" such a provision

but it does not invalidate these provisions in existing

contracts (infra, p. 32). This point is expressly made

by the report of the House Committee accompanying

the bill which subsequently was enacted into law, when

it said :

Section 2 of the proposed legislation will pro-

hibit the inclusion of such reservation [finality as

to law disputes] in future contracts and the first

section of the proposed legislation will render deci-

sions made under such reservation in present con-

tracts subject to judicial review under the stand-

ards therein prescribed. (Report No. 1380 of the

Committee on the Judiciary of the House of Repre-

sentatives, 83d Cong., 2d Sess., p. 5).

In line with the above, Section 1 of the Act refers to

''any decision" by a Government representative under

a finality clause and states that "such decision shall be

final and conclusive unless the same is fraudulent or

capricious or arbitrary or so grossly erroneous as neces-

sarily to imply bad faith, or is not supported by sub-

stantial evidence" (infra, p. 32). Thus the criteria

for sustaining administrative finality by the courts are

not limited to factual disputes under a finality clause

but also embrace law disputes under such a clause,

which, consonant with Section 2 of the Act, was i)art

of a Government contract entered into prior to the

legislation's enactment.

Under the standards for upholding administrative

finnlity of tliosc disputes, as set forth in Section 1 of the

Act, the decision of the court below, recognizing final-



31

ity, must stand. In the liglit of the detailed analysis of

the (controlling contractual documents that has previ-

ously been made (supra, pp. 11-21), there can be no

serious allegation by libelant that the administrative

determination of this dispute was "fraudulent or capri-

cious or arbitrary or so grossly erroneous as necessarily

to imply bad faith, or is not supported by substantial

evidence" (infra, p. 82). Moreover, the District Court,

on the basis of its own examination of the relevant

documents and after considering all of the evidence

presented by both parties in a trial on the merits,

reached the same conclusion as to libelant's contractual

obligations under its bid price as had the Contracting

Officer and the Contract Advisory Board^. With this

in mind it can hardly be claimed that the administrative

resolution of this dispute transgressed the standards

for upholding finality established by the Act. The
District Court's ruling on administrative finality must

therefore stand.
CONCLUSION

For the reasons stated, it is respectfully submitted

that the decision of the District Court should be

affirmed.

Warren E. Burger,

Assistant Attorney General,

Keith R. Ferguson,

Special Assistant to the Attorney General,

Paul A. Sweeney,

Marcus A. Rowden,

Attorneys, Department of Justice.
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APPENDIX

1. Public Law 356, 83d Congress, Second Session,

68 Stat. 81, provides as follows:

To permit review of decisions of the heads of

departments or their representatives or boards,

involving questions arising under Government con-

tracts :

Be it enacted by the Senate and House of Repre-

sentatives of the United States of America in Con-

gress assembled, That no provision of any contract

entered into by the United States, relating to the

iinality or conclusiveness of any decision of the

head of any department or agency or his duly

authorized representative or board in a dispute in-

volving a question arising under such contract

shall be pleaded in any suit now filed or to be filed

as limiting judicial review of any such decision to

cases where fraud by such official or his said repre-

sentative or board is alleged: Provided, hotvever,

That any such decision shall be final and conclusive

unless the same is fraudulent, or capricious or

arbitrary or so grossly erroneous as necessarily to

imply bad faith, or is not supported by substantial

evidence.

Sec. 2. No Government contract shall contain a

provision making final on a question of law the de-

cision of any administrative official, representative,

or board.

A])])roved May 11, 1954.

2. The relevant provisions of Master Contract No.

MST 235 between the United States and Triple "A"
Machine Shop, Inc., are as follows in pertinent part:
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Article 1. Performance

The purpose of this contract is to establish the

terms upon which the Contractor will effect repairs,

completions, alterations of and additions to vessels

of the Government under job orders issued by the

Contracting Officer from time to time under this

contract.

Article 2. Preliminary Arrangements

(b) In the event the Contractor is willing and

able to perform the work, the Contractor and the

Contracting Officer, either before or after the

arrival of the vessel at the location where the work

is to be performed, shall inspect the items of work

to be accomplished on such vessel and the Con-

tractor shall as soon as practicable thereafter, as

requested by the Contracting Officer, submit a bid

or negotiate for the performance of the work. * * *

If the Contracting Officer requests the Contractor

to submit a bid, it shall as promptly as possible

after inspection of the work submit a bid for the

performance of the work in accordance with plans

and specifications furnished or to be furnished by

the Government.

Article 4. Performance

(a) Upon the issuance of a Job Order, the Con-

tractor shall promptly commence the work speci-

fied therein and in any plans and specifications

made a part thereof, and shall diligently prosecute
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the work to completion to the satisfaction of the

Contracting Officer. " * *

Article 5. Inspection and Manner of Doing Work

(a) Work shall be performed hereunder in ac-

cordance with the job order, and any plans and

specifications made a part thereof, as modified by

any change order, issued under Article 6.

(j) the Government does not guarantee the

correctness of the dimensions, sizes and shapes set

forth in any job order, sketches, drawings, plans

or specifications prepared or furnished by the Gov-

ernment, except when a job order requires that the

work be commenced by the Contractor prior to any

opportunity to inspect the vessel. The Contractor

shall be responsible for the correctness of the shape,

sizes and dimensions of parts to be furnished here-

under except as above set forth and other than those

furnished by the Government. Any questions re-

garding or arising out of the interpretation of

plans or specifications hereunder or any inconsis-

tency between plans and specifications shall be

determined by the Contracting Officer subject to

appeal by the Contractor to Commander, Military

Sea Transportation Service, or his duly authorized

representative who shall not be the Contracting

Officer. Pending final decision with respect to any

such appeal, the Contractor shall proceed diligently

with the performance of the work, as determined

by the Contracting Officer. If it is determined that

the interpretation of the Contracting Officer is not
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correct, an equitable adjustment in the job order

price shall be made. Any conflict between this

contract and any job order, including any plans

and specifications shall be governed by the pro-

visions of this contract.

Article 14. Disputes

Any disputes concerning a question of fact or

price arising under this contract or under any job

order or plans or specifications (other than matters

to be determined by the Contracting Officer under

Article 5(j) hereof) which is not disposed of by

agreement between the Contractor and the Con-

tracting Officer shall be referred to and decided by

Commander, Military Sea Transportation Service,

who shall furnish by mail or otherwise to the Con-

tractor a copy of his decision. Within 30 days

from the date of receipt of such copy, the Con-

tractor may appeal such decision by mailing or

otherwise furnishing to Commander, Military Sea

Transportation Service, a written appeal addressed

to the Secretary, and the decision of the Secretary

or his duly authorized representative for hearing

of such appeal shall be final and conclusive; pro-

vided that, if no such appeal is taken, the decision

of Commander, Military Sea Transportation Serv-

ice, shall be final and conclusive. In connection

with any appeal from a decision by Commander,

Military Sea Transportation Service, under this

Article within the time limit herein specified, the

Contractor shall be afforded an opportunity to be
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heard and to offer evidence in support of its ap-

peal. Pending final decision of a dispute here-

under, the Contractor shall proceed diligently with

the performance of the contract.

3. Specification No. MSTSP 51-64 provides as fol-

lows in pertinent part

:

* * * It is the intent of these specifications to pro-

vide for the complete repair and reconditioning,

both mechanically and structurally, of five (5) life-

boats, all as necessary to place the boats in first

class operating condition and ready for use.

The work shall include, but shall not be limited

to, any detailed specifications which follow

:

The contractor shall furnish all labor, materials,

transportation and all other equipment necessary

to completely repair four (4) :#:13 and #14 gauge

galvanized steel hulls and one (1) aluminum hull

lifeboats now located in Rows Numbers 1 and 4

open storage space adjacent to Warehouse 3, Oak-

land Army Base. * * *

All work shall be subject to inspection and ap-

proval by the U. S. Coast Guard and the U. S. Navy
Inspector assigned.* * *

4. Job Order No: 10, issued pursuant to Contract

No : MST 235 provides as follows in pertinent part

:

This Job Order issued pursuant to the provisions

of the above-nimibered contract, the terms of which

by this reference are made a part hereof, Witness-

eth That:

1. Work: The Contractor shall furnish the

supplies and services, required to perform the work
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described in the attached plans and specifications

made a part hereof and designated as follows:

Repair to Five (5) Lifeboats, Specification No.

MSTSP 51-64.

2. Price: The Government will pay the Con-

tractor for the performance of this Job Order the

following listed sum plus an amount at the unit

prices on the reverse side hereof for the units speci-

fied and furnished under Article 3(c) of the above-

numbered contract: $3,775.00.

'i!!r U. S. GOVERNMENT PRINTING OFFICE: 1995 335471 lUi




